STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 17, 389

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al and Rehabilitation Services (SRS) requiring as a
condition of her day care hone registration that the
petitioner keep |ocked interior doors in her hone that would
al |l ow access between roons that are occupi ed seasonal ly by
out side "guests” and the parts of the hone in which the
petitioner operates her day care. The essential facts are not

in dispute.

FI NDI NGS OF FACT

1. The petitioner is registered with SRS to operate a
fam |y day care business in her hone. The day care is
provided in sonme of the upstairs roons of the petitioner's
hone.

2. During the sumer nonths each year the petitioner
provi des roons downstairs in her home to players on the
Ver mont Expos m nor | eague baseball team Because of their

travel, the baseball players actually stay in the petitioner's
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home a total of about 38 days each summer (although their

bel ongi ngs are there when they are gone). These roons have a
separate entrance fromthe outside. Fromthe inside, the

pl ayers' roons are accessi ble through doors to the rest of the
petitioner's home, including the area where she provi des day
care.

3. However, the inside doors to the players' living
guarters can be | ocked so that the players do not have
interior access to the rest of the house.

4. As a condition of her fam |y day care registration
SRS requires the petitioner to certify that the interior doors
to the players' living quarters remain |ocked so that the
pl ayers do not have interior access to the rest of the house.
SRS has told the petitioner that the alternative, if the doors
wer e unl ocked, would be that the petitioner would have to
provide SRS with witten consent on a Record Check formfrom
pl ayers staying with her so that SRS coul d conduct cri m nal
record checks on them

5. The petitioner has conplied with the condition that
she keep the doors | ocked, but she seeks a declaratory ruling
fromthe Board whether this is required by the regul ati ons.
She mai ntains that the baseball players are "tenporary guests”

in her home and that it is unreasonabl e and unnecessary to
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either restrict their access to the rest of her hone or
provi de signed Record Check forns to the Departnent when they

are staying there.

ORDER

The Departnent's decision is affirned.

REASONS

The Regul ations for Fami|ly Day Care Homes include a
provi sion prohibiting persons convicted of fraud or crimnmes of
vi ol ence, as well as persons who have had a report of child
abuse substanti ated agai nst them from being "present at a
Fam |y Day Care Hone". Regulations, Section I(4). The
regul ations al so provide: "The Registrant shall be
responsi ble for the actions of all caregivers, as well as al
ot her persons in the hone, and shall ensure that conpliance
with the Fam |y Day Care Honme Regi stration Regulations is
mai ntained."” 1d., Section I(5).

The dispute in this case is whether the baseball players
in question can be considered "present” in the petitioner's
home wi thin the neaning of the above regul ations. SRS takes
the position that the players are "routinely or regularly

present”, and that as long as they are guests in part of the
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petitioner's honme for a prolonged period of tine (at |east 38
days over a two-an-a-half-nmonth period) they cannot have
access to the part of the home where day care is provided

unl ess the petitioner provides the players' witten consent on
a Record Check formto allow SRS to do a background check on

t hem

The analysis in this case nust start with the limtations
that are placed on the Board's authority. 3 V.S A S 3091(d)

i ncludes the follow ng provision: "The Board shall not
reverse or nodi fy agency decisions which are determ ned to be
in conpliance with applicable |Iaw, even though the board may

di sagree with the results of those decisions". See also Fair
Hearing Rule No. 17. Recognizing that the purpose of the
Departnment’'s regulations is to protect the health and safety
of children (see 33 V.S. A 8 3502[d]), it cannot be concl uded
that the Departnent's position in this case is contrary to | aw
or regul ati ons.

It mght well be argued that the regul ati ons do not
contenplate that all "guests" in a honme in which there is a
famly day care nmust be either reported to the Departnent or
deni ed access to the part of the honme where day care is
provi ded, regardless of how "tenporary” their stay m ght be.

However, it nust be concluded that the situation in the
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petitioner's honme, where baseball players reside every summer
on a regular and predictable basis for the better part of a

t wo- and- a- hal f-nonth period, is one in which the players can
reasonably be considered to be "present in the hone" during
that period if they have unfettered access to the entire
house. Thus, it cannot be concluded that SRS s requirenent
that the petitioner either identify her guests to the
Departnent or certify that they do not have access to her day
care i s an unreasonabl e application of its regul ations.
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